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Number portability and technology neutrality

Section 1

Summary

1.1 The purpose of this consultation is to consider whether certain provisions associated
with the current regulation of number portability are still appropriate given the
evolving nature of communications networks and services. Put briefly, number
portability is the ability of a subscriber to change communications provider while
retaining their telephone number.

1.2 This issue was raised recently in a number portability dispute between BT and
Vodafone in which Vodafone sought portability of geographic numbers for use with its
Wireless Office service'. The dispute was resolved by the Office of Communications
(“Ofcom”) in accordance with General Condition 18 of the General Conditions of
Entitlement (“the Number Portability Condition”)2. Ofcom determined that BT was
under no obligation to provide number portability for geographic numbers to
Vodafone as the Number Portability Condition did not require fixed to mobile number
portability of geographic numbers. However, Ofcom said that it would consider the
policy issues raised by this dispute, and publish a consultation on these issues;
hence this consultation.

1.3 In this consultation document, Ofcom is proposing to modify the Number Portability
Condition and the National Telephone Numbering Plan (“the Plan”) ® to encourage
switching between providers and to facilitate inter-platform voice competition. Ofcom
has made it clear that it regards inter-platform voice competition as desirable. In the
Phase 2 consultation document for its Strategic Review of Telecommunications* ,
Ofcom noted the potential for inter-platform competition to deliver a competitive
market in voice services, and proposed that it would facilitate such inter-platform
competition wherever possible. Ofcom emphasised the particular importance of fixed-
mobile convergence in this context, and also the importance of ensuring that VolP
services are not artificially impeded as they enter the market. In the Final Statements
on the Strategic Review of Telecommunications®, Ofcom said that without the ability
for consumers to switch easily, there can be no effective competition.

14 Ofcom’s approach to inter-platform competition has been reflected in a number of
tactical measures in relation to number allocation policy. For example:

¢ Ofcom has agreed to allocate geographic numbers to services using Voice over
Internet Protocol (“VolP”), despite the nomadic nature of those services;

¢ Ofcom has agreed to allocate geographic numbers to certain geographic services
which are delivered via wireless networks, such as Vodafone’s Wireless Office
service % and

¢ Ofcom has agreed to allocate mobile numbers to certain mobile services which are
delivered via hybrid fixed-mobile networks, such as BT Fusion ’.

' Determination to resolve a dispute between BT and Vodafone about geographic number portability,
21 June 2005 http://www.ofcom.org.uk/consult/condocs/portability/statement/statement.pdf

2 http://www.ofcom.org.uk/static/archive/oftel/publications/eu_directives/2003/cond_final0703.pdf

3 http://www.ofcom.org.uk/telecoms/ioi/numbers/261701.pdf

* http://www.ofcom.org.uk/consult/condocs/telecoms_p2/tsrphase2/maincondoc.pdf

® http://www.ofcom.org.uk/consult/condocs/statement_tsr/statement.pdf

® Vodafone Wireless Office is a service aimed at corporate and business customers that enables the
customer to manage calls to mobile handsets. Vodafone Wireless Office customers have a
geographic and mobile number but all calls are routed to the same mobile handset.
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1.5

1.6

1.7

1.8

1.9

Ofcom is proposing to adopt a consistent approach in relation to number portability;
that is the promotion of inter-platform competition. This is in line with Ofcom’s
statutory duties to further the interests of citizens in relation to communication
matters and to further the interests of consumers in relevant markets where
appropriate by promoting competition® and to take account of the desirability of it
carrying out its functions in a manner which, so far as is practicable, does not favour
one form of communications network or service over another®.

Ofcom is also consulting on the removal of the formal requirement to provide
portability in accordance with the Number Portability Functional Specification
published by Ofcom® (“the Functional Specification”). The Functional Specification
sets out certain technical characteristics of portability arrangements that were
appropriate when portability only applied to Public Switched Telephone Network
(“PSTN”) fixed networks and Global System for Mobile (“GSM”)-based mobile
networks. Ofcom considers that the rules and processes contained in the Functional
Specification may no longer be appropriate given the emergence of VolP, hybrid
fixed-wireless services and Next Generation Networks (“NGNs”), and may therefore
represent a further potential barrier to inter-platform competition.

Additionally, the Functional Specification in its current form may impede the
development of new and more effective portability arrangements between different
operators using the same or similar platforms. For example, alternative approaches
to the current “onward routing” solution are currently under consideration in the
context of the migration to NGNs. Ofcom considers that industry should be free,
where appropriate, to adopt such alternatives. This is consistent with Ofcom’s policy
objective to regulate in a manner that, as far as is practicable, is technology neutral.
This policy objective and regulatory principle is supported by Article 8 of the
Framework Directive".

Industry is of course free to continue to maintain number portability functional
specification(s) and associated process manuals, either in their current form, or in
whatever new form is deemed appropriate, as long as they are consistent with the
obligation to provide portability on reasonable terms in accordance with the Number
Portability Condition. However, these documents would not have the same legal
status as the current Functional Specification. In the event of an investigation in
relation to the provision of number portability, Ofcom proposes that such documents
may still provide guidance as to whether portability is being offered on “reasonable
terms”, as is required by the Number Portability Condition, but they should provide no
more than guidance. Whether this guidance is relevant to a particular case must be
considered on a case by case basis.

This consultation document sets out these proposals in more detail, alongside the
alternative measures that have been considered, and provides an assessment of
these options. Comments are invited on the proposals as set out in the notifications
in Annex 5 and 6, the specific consultation questions contained in the document and
listed in Annex 4 and general comments on the document by 15 December 2005.

" BT Fusion is a mobile service that switches calls between the BT Wireless Broadband network when
available, eg office and home, and the mobile network. BT Fusion customers have mobile numbers.

® Section 3 of the Communications Act 2003

® Section 4 of the Communications Act 2003 which is based on Article 8 of the Framework Directive
200/21/EC.

1% Version 5 of the Number Portability Functional Specification published 22 July 2003 sets out
technical and operational scope of number portability and the rules and processes for its provision.
http://www.ofcom.org.uk/static/archive/oftel/publications/numbering/2003/fun_final0703.htm

M http://europa.eu.int/eur-lex/pri/en/oj/dat/2002/_108/I_10820020424en00330050.pdf
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Section 2

Introduction to number portability, the
functional specification and Ofcom’s policy
principles

Introduction

2.1

2.2

2.3

Ofcom is responsible for the administration of the UK’s numbering resource and has
a duty under section 63 of the Communications Act 2003 (“the Act”), in carrying out
its functions, to secure that what appears to be the best use is made of telephone
numbers and to encourage efficiency and innovation for that purpose. In addition,
Ofcom’s duties in relation to numbering administration must be considered within the
broader context of Ofcom’s duty to further consumers’ interests where appropriate by
promoting competition, and the various other responsibilities that flow from that duty.

Number portability is a facility that allows subscribers of publicly available telephone
services (“PATS”) to change their communications provider while retaining their
telephone number. It is a key facilitator of consumer choice and promoter of
competition. Ofcom is responsible for ensuring that all PATS subscribers who so
request can obtain number portability 2.

The purpose of this consultation document is to consider whether the rights and
obligations that stem from the requirement to provide number portability, as
contained within the Number Portability Condition, are appropriate given the evolving
nature of electronic communications.

Number Portability

Historical background

24

25

The arrangements which provided for the introduction of geographic number
portability in 1995/6 have not materially changed over the last decade. Portability was
originally implemented in the circuit switched environment of the PSTN against the
background of growing network competition to BT in the local loop, initially from
newly licensed cable operators. It was designed to enable numbers to be transferred
from a local exchange operated by one provider to another local exchange operated
by a competing provider, where those two local exchanges served roughly the same
area in much the same way, that is, fixed lines linking the local switch to the
customer’s premises.

The regulation of geographic number portability reflected, and still reflects, the
market environment and technology of the mid-1990’s. For example, portability is
required to be provided in accordance with the Functional Specification published by
Ofcom, which sets out the technical mechanism by which portability must be
achieved (e.g. the addition of a number portability code to the dialled number and
onward routing of the call) as well as rules which are intended to ensure the efficient
routing of calls from one local exchange to another.

12 See Article 30 of the Universal Service Directive,
http://europa.eu.int/eur-lex/pri/en/oj/dat/2002/_108/I_10820020424en00510077 .pdf
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26 When mobile number portability was introduced in early 1999, the formal framework
was closely modelled on the pre-existing arrangements for geographic number
portability. A number of additions were made to the Functional Specification,
reflecting the different signalling mechanisms in use between mobile networks, but
the basic approach to portability remained the same.

Recent developments

2.7 Although the regulation of number portability has not changed materially over the
past decade, the nature of competition in the communications market has evolved. In
particular, there has been increased convergence between services that have
traditionally been regarded as “fixed” and “mobile” services, and a rise in the number
of services using VolIP.

2.8 Ofcom welcomes the emergence of innovative voice services that have the potential
to provide additional competition in the provision of communications services. Key to
their emergence is a regulatory environment that can foster the successful
deployment of new and converged technologies, which in turn allows consumers to
benefit from a wide range of services.

2.9 Ofcom has made it clear that it regards inter-platform voice competition as desirable.
In the Phase 2 consultation document Strategic Review of Telecommunications,
Ofcom noted the potential for inter-platform competition to deliver a competitive
market in voice services, and proposed that it would facilitate such inter-platform
competition wherever possible. Ofcom emphasised the particular importance of fixed-
mobile convergence in this context, and also the importance of ensuring that VolP
services are not artificially impeded as they enter the market. In the Final Statements
on the Strategic Review of Telecommunications, Ofcom said that without the ability
for consumers to switch easily, there can be no effective competition.

2.10 This approach to inter-platform competition has been reflected in a number of
measures in relation to number allocation policy, for example:

¢ Ofcom has agreed to allocate geographic numbers to VolIP services, despite the
nomadic nature of those services;

e Ofcom has agreed to allocate geographic numbers to certain geographic services
which are delivered via wireless networks, such as Vodafone’s Wireless Office
service; and

e Ofcom has agreed to allocate mobile numbers to certain mobile services which are
delivered via hybrid fixed-mobile networks, such as BT Fusion.

2.11  Number portability plays an important role in the promotion of competition, by
removing the cost and inconvenience of having to change telephone numbers when
switching providers. Ofcom has encouraged this in the case of providers of new voice
services, by stating in Numbering Arrangements for New Voice Services™ that those
VolIP providers who have been allocated geographic numbers, and who are eligible
in principle for portability because they provide PATS, should have the same rights
and obligations in relation to geographic number portability as any other provider of
PATS geographic services.

212 The situation is more complex in relation to portability between fixed and mobile
networks. Ofcom considers that PATS provided using geographic numbers should be

'3 Numbering arrangements for new voice services, Ofcom statement issued 6 September 2004
http://www.ofcom.org.uk/consult/condocs/vob/nvs_statement.pdf
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2.13

2.14

215

2.16

subject to geographic number portability, including those services (such as Vodafone
Wireless Office) which are delivered via a wireless network. Similarly, it considers
that all PATS provided using mobile telephone numbers should be subject to mobile
number portability, including those services (such as BT Fusion) which are delivered
in part via a fixed network.

However, this position is not reflected in the current drafting of the Number Portability
Condition, which does not mandate portability between fixed and mobile networks.
This follows Article 30 of the Universal Service Directive, which does not require
national regulatory authorities to mandate portability between fixed and mobile
networks. However, Recital 40 of this directive states:

“Number portability is a key facilitator of consumer choice and
effective competition in a competitive telecommunications
environment such that end-users who so request should be able to
retain their number(s) on the public telephone network independently
of the organisation providing service. The provision of this facility
between connections to the public telephone network at fixed and
non-fixed locations is not covered by this directive. However,
Member States may apply provisions for porting numbers between
networks providing services at a fixed location and mobile networks.”

The issue of fixed-to-mobile portability was raised in a recent dispute between BT
and Vodafone which followed BT’s refusal to provide geographic number portability in
relation to Vodafone’'s Wireless Office service. Ofcom found in BT’s favour, in a
determination issued in June 2005, as the Number Portability Condition did not
require fixed-to-mobile portability. However, Ofcom noted in this determination that it
intended to consider the policy issues raised by this dispute, and publish a
consultation on these issues; hence this consultation.

The determination focused on the definition of number portability in the Number
Portability Condition. “Number Portability” is defined as:

“a facility whereby Subscribers who so request can retain their
Telephone Number on a Public Telephone Network, independently of
the person providing the service at the Network Termination Point of
a Subscriber —

(i) in the case of Geographic Numbers, at a specific location; or
(i) in the case of Non-geographic Numbers, at any location,

provided that such retention of a Telephone Number is in accordance
with the National Telephone Numbering Plan.”

In its determination, Ofcom considered that the phrase “at a specific location” in (i) of
the definition means that for geographic numbers, the location of the network
termination point (the “NTP”) or the number retained, must be at a specific location. If
the NTP is a mobile handset or somewhere in or on it, due to the mobile nature of the
handset, the NTP and the number retained would not be “at a specific location”.
Ofcom said that on this basis there is no current obligation for a geographic number
to be ported to a mobile network.
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Functional Specification

217 The Functional Specification is defined in clause 18.5(d) of the Number Portability
Condition as:

“a document, which specifies technical and other principles which are
intended to enable the efficient implementation and utilisation of
Portability, published by the Director from time to time in accordance
with section 60 of the Act”.

2.18 ltis also defined in the “Definitions and Interpretation” section of the Plan and
features in the description of Number Portability Codes " in Part B3.4 of the Plan.

2.19 Clauses 18.2 and 18.3 of the Number Portability Condition currently state that
portability shall be provided “on reasonable terms and in accordance with the
Functional Specification”.

Policy principles

2.20 Ofcom has considered a number of policy principles which it has derived from its
statutory duties in order to determine whether changes should be made to its number
portability policy. These are as follows.

Promoting inter-platform competition

2.21  Ofcom believes that number portability should be mandated in a manner that
promotes inter-platform competition. As set out in paragraph 2.9 above, Ofcom has
previously noted the potential for inter-platform competition to deliver a competitive
market in voice services. This is in line with its statutory duty to further the interests of
citizens in relation to communication matters and to further the interests of
consumers in relevant markets where appropriate by promoting competition.

2.22 A well-functioning market should therefore make switching supplier as
straightforward as possible. The ability for subscribers to retain their telephone
number regardless of service provider can significantly enhance the attractiveness of
switching between providers. Number portability can therefore promote effective
competition and consumer choice. Ofcom considers that this is as relevant to
subscribers wishing to change between voice services provided on different
platforms as it is for same platform voice competition.

Technology neutrality

2.23 Ofcom also considers that number portability should focus on the nature of the
service being provided and, where appropriate, facilitate tariff transparency as set out
below. This is in line with its statutory duty to take account of the desirability of
carrying out its functions in a manner which, so far as is practicable, does not favour
one form of communications network or service over another.

2.24  Ofcom considers that eligibility for the rights and obligations of number portability
should not be dependent on the nature of the network or the technology used to
deliver the service. All subscribers of geographic PATS services who so request
should be able to retain their geographic number when switching provider (i.e. have a
right to geographic number portability), including subscribers of those services (such

" Number Portability Codes identify the recipient provider and are added by the donor provider before

onward routing a ported call.
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2.25

2.26

2.27

as Vodafone Wireless Office) which are delivered via a wireless network. Similarly,
all mobile PATS services should be subject to mobile number portability, including
those services (such as BT Fusion) which are delivered in part via a fixed network.
Ofcom is proposing that the key for determining whether number portability is
available between different platforms is that the service being offered is consistent
with the definition of that service contained within the Plan and would remain in
accordance with the Plan after the number is ported. This principle ensures that the
level of tariff transparency currently in the Plan is not compromised by number
portability — indeed Recital 41 of the Universal Service Directive says that national
regulatory authorities should, where feasible, facilitate appropriate tariff transparency
as part of the implementation of number portability.

Ofcom believes that the legal status afforded to the Functional Specification could
provide a barrier to efficiencies in the provision of number portability. The Functional
Specification was created when number portability was being introduced into the
telecommunications environment of the PSTN. Although the Functional Specification
has been modified by Oftel on occasion, the rules it contains on the provision of
number portability remain technology specific. For example, donor provider Rule 4
states that in the case of geographic number portability, the number portability code,
which identifies the recipient provider, shall also identify the relevant switch or
network node in the recipient provider’s public telephone network for onward routing
of calls to ported numbers. In contrast, Rule 7 applies to mobile portability and states
that either a signalling enquiry message is relayed to the recipient provider or that, for
circuit-related calls, the donor provider gives its own routing instructions to the
recipient provider. This illustrates that rules which are distinguished as relating to
geographic and mobile number portability, actually refer to portability provided on
fixed and mobile networks. Also, the rules refer to provision of portability on PSTN or
GSM-based mobile networks and are unlikely to provide a practicable or efficient
portability solution for evolving or converged networks or services.

It is also likely that the rules in the Functional Specification will not apply to number
portability over NGNs such as BT’s 21st Century Network (“21CN”). Alternatives to
the onward routing solution are currently under consideration, including an
implementation of “all calls query” ' based on the use of ENUM '® databases. This is
likely to deliver benefits to consumers in the form of increased resilience to operator
or network failure, as well as improved routing efficiency. Ofcom considers that the
Functional Specification could constrain the way number portability may be provided
in the future, particularly with the advances that NGNs may offer.

Insofar as there is a use for the Functional Specification and associated process
manuals that set out the detailed mechanisms by which portability is implemented,
Ofcom is proposing in the next section of this document that these should be owned
by industry rather than Ofcom.

Recovery of reasonably incurred costs

2.28

The current Functional Specification contains a variety of rules which are intended to
ensure that it is technically and commercially feasible to implement “portability” (the
service provided by one communications provider to another to facilitate number
portability to subscribers), including, for example, constraints on geographic mobility
(the routing of calls to a new address). These rules prevent recipient operators acting

'3 A solution where all calls generated by originating networks are queried against a database and
calls are routed direct to the recipient network

'® An electronic telephone number mapping protocol that provides a system that links telephone
numbers to internet locations and identities
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2.29

2.30

in @ manner that would result in donor operators incurring costs which they cannot
recover.

If the regulatory status of the rules contained within the Functional Specification was
to be withdrawn, it would be important to retain the principle that affected operators
can recover any reasonably incurred costs forced on them by recipient operators.
The affected operator may vary depending on the technical solution used to provide
portability. For instance, portability using the onward routing solution would incur
costs for the number range holder and, in cases of subsequent portability 7 the first
recipient operator. However, future routing solutions for number portability, such as
the “all calls query” solution, could result in different parties incurring costs, such as
originating communication providers, who would carry out a “look up” procedure on
all calls.

Ofcom’s view is that the current requirement for portability to be provided on the
basis of “reasonable terms” should permit cost recovery in line with the technical
solution employed as long as the other provisions of condition 18.2 of the Number
Portability Condition regarding charges are also followed.

Furthering consumers’ interests

2.31

2.32

One of Ofcom’s principle duties is to further the interests of citizens in relation to
communications matters and consumers in relevant markets. This duty can be
achieved, amongst other means, by number allocation and number portability policy
in the following ways:

e by consistency and clarity of regulatory approach: as new services develop and the
choices consumers face increase, so does the potential for consumer confusion.
Consistency in number allocation and portability policy makes it easier for
consumers to understand the choices available;

¢ by making switching supplier straightforward: making it easy for consumers to
switch between providers by removing the associated inconvenience of a number
change would promote the benefits consumers can gain from competition; and

e by ensuring that consumers are well informed, enabling them to make effective
choices: although the Plan does not offer perfect transparency of call tariffs, it is
important that consumers do not experience any detriment from assumptions made
on the information it provides.

Given the role of number portability in facilitating consumer choice, broadening the
availability of number portability would be expected to be in the consumer interest,
provided that there is no associated disbenefit. The primary form of disbenefit that
might arise would be if broadening the scope of number portability also undermined
the transparency, in terms of tariff and service information, which the leading digits of
telephone numbers provides to consumers. The vehicle by which transparency is
provided is the Plan, and it is therefore important that the integrity of the Plan is not
affected by any changes to number portability arrangements. Ofcom proposes to
retain the principle, contained within the current Number Portability Condition, that
ported numbers should continue to be used in accordance with the Plan.

Pricing or tariff transparency

7 Subsequent portability is a type of portability where the donor provider retrieves a subscriber
number from a recipient provider to whom that number has been previously ported and ports it to a
second recipient provider.

8
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2.33

2.34

Recital 41 of the Universal Service Directive requires Ofcom to facilitate appropriate
tariff transparency as part of the implementation of number portability. In terms of
geographic number portability, this objective is delivered by ensuring that when
geographic numbers are ported, they continue to be used in a manner which is
consistent with the Plan. The definition of geographic numbers in the Plan, which
Ofcom proposes to retain, includes those numbers where the NTP does not relate to
the geographic area code but where tariffing is consistent with that code. In this way,
tariff transparency is not reduced when geographic numbers are used to reach end-
users on, for example, mobile handsets, as the tariff will remain consistent with the
geographic area code.

Ofcom recognises that there are areas where the Plan does not provide perfect
transparency of call tariffs. One area that is particularly relevant to number portability
policy is the different tariffs that some providers charge for calls to different mobile
operators. Number portability inevitably undermines tariff transparency in relation to
such calls, as the caller can no longer recognise the network provider by the number
block. The Director General of Telecommunications considered tariff transparency
when reaching his decision to implement mobile number portability. He concluded
that the benefits of mobile number portability, e.g. consumer choice and increased
competition, nevertheless outweighed the disadvantages, such as reduced tariff
transparency, for calls between different networks®.

Location or geographic transparency

2.35

2.36

Ofcom recognises that technological change and policy decisions already taken to
promote inter-platform competition tend to erode location transparency but this is not
new. BT has provided services (e.g. out-of-area lines, remote call forwarding) using
geographic numbers “out of area” for many years. Oftel'?, in its first edition of the
Numbering Conventions® published in June 1994, noted that “while most of
the..(geographic)..numbers within...blocks..are likely to be used within the area
covered by the area code, operators may also allocate numbers to those served by
out-of-area lines”. The ability to provide such services was made more transparent in
June 2003 when the definition of “Geographic Number” was modified in the Plan to
explicitly allow for such use of geographic numbers while ensuring that tariff
transparency was protected. This ensured that consumers did not experience a
financial detriment in terms of tariff transparency as a result of reduced location
transparency.

The principle not to use the Plan to protect location transparency except insofar as is
necessary to provide tariff transparency, was further set out in the consultation and
statement on Numbering arrangements for new voice services, which endorsed the
application of number portability to VolP services. Ofcom maintains this approach in
its proposals for the Number Portability Condition and the Plan set out in this
document.

Scope of this consultation and links to other Ofcom work

2.37

The increasing importance of inter-platform convergence raises a number of broader
issues in relation to Ofcom’s number allocation policy. However, possible changes to
number allocation policy are outside the scope of this consultation. If any such
changes are made in the future, through modifications to the Plan, then this should

1 http://www.ofcom.org.uk/static/archive/oftel/publications/1995_98/numbering/noport.htm
'% Ofcom’s predecessor for regulation of telecommunications matters

% A set of rules and principles relating to the use and management of telephone numbers,
superseded in part by the National Telephone Numbering Plan
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2.38

be automatically reflected in number portability policy, because of the obligation to
port numbers in a manner that is consistent with the Plan.

Ofcom’s Annual Plan 2005/6 announced a review of numbering policy (“the
Numbering Policy Review”) which would take an overview of the broader issues
associated with Ofcom’s work on numbering activities and related issues. The aim of
the Numbering Policy Review is to deliver a coherent, transparent, forward looking,
consumer-focused approach to numbering which ensures ongoing availability of
numbers and restores and maintains trust in the Plan. The first stage of the review
has examined the current position regarding numbering policy and the various
pressures on the numbering framework and the Plan. The second stage will look to
develop new policy options and Ofcom is engaging with stakeholders in the coming
months to help assess the proposals. It is planned to issue a consultation document
in early 2006.

The legal framework

2.39

2.40

2.41

242

The common European regulatory framework for electronic communications is
defined in the relevant European Union directives?' . Particularly relevant to this
consultation is the Universal Service Directive. Article 30 of that directive sets out
Member States duties with respect to number portability - the right of subscribers of
PATS, including mobile services, who so request to retain their number(s)
independently of the undertaking providing the service (a) in the case of geographic
numbers, at a specific location; and (b) in the case of non-geographic numbers, at
any location.

While Article 30 is explicit in that it does not apply to the porting of numbers between
networks providing services at a fixed location and mobile networks, Recital 40 of the
Universal Service Directive allows for Member States to apply provisions for porting
numbers between networks providing services at a fixed location and mobile
networks. Recital 41 adds that the impact of number portability is considerably
strengthened when there is transparent tariff information. National Regulatory
Authorities are required, where feasible, to facilitate appropriate tariff transparency as
part of the implementation of number portability.

The Act implements the relevant articles of the European Union directives and Ofcom
regulates the communications sector under this framework. The Act provides for
Ofcom to administer the UK's telephone numbers by, amongst other things,
publishing the Plan and setting General Conditions of Entitlement (“General
Conditions”) in respect of a number of matters relating to telephone numbers. These
include General Conditions relating to number portability. The Act also sets out
statutory procedures governing, for example, modifications to General Conditions
and documents referred to in the conditions, including the Plan.

Sections 47 and 48 of the Act provide the tests and procedure for setting or
modifying General Conditions and section 60 of the Act provides for modifications to
the Plan. Both procedures require the publication of a notification setting out the
intention to modify, together with the reasoning in proposing the modification and its
effects. Consideration must also be given to how proposals are consistent with
Ofcom’s general duties in carrying out its functions as set out in section 3 of the Act
and in meeting its Community obligations as set out in section 4 of the Act. A period
of not less than one month must be provided for comments on the proposals and

2! http://www.aporter.pair.com/EU-Framework/index.html#Measures

10
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those comments must be taken into account when Ofcom makes any proposed
modifications to the General Conditions and/or the Plan.

Consultation questions

2.43 Ofcom would welcome views on the following questions by 15 December 2005:
Question 1: Do you agree that the definition of “Number Portability” as currently
drafted in the Number Portability Condition and the Plan does not promote inter-
platform competition and therefore requires modification to support Ofcom’s policy
principles?
Question 2: Do you agree with Ofcom’s view that the status of the Functional

Specification needs to be revised so that the most efficient processes for number
portability can be evolved by industry?

11
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Section 3

Evaluating the options

Introduction

3.1

In this document, Ofcom is reviewing current number portability policy given the
evolving nature of communications networks and services. In the preceding section,
Ofcom derived policy principles from its statutory duties relevant to the issue of
number portability. These include promotion of inter-platform competition, technology
neutrality, recovery of reasonably incurred costs and protection of consumer’s desire
for transparency. Ofcom has considered the application of these principles to number
portability policy and identified areas where it considers that current policy may no
longer meet these principles.

Impact Assessment

3.2

3.3

The analysis presented in this section, when read in conjunction with the rest of this
document, represents an Impact Assessment (IA), as defined by section 7 of the Act.
You should send comments on this IA to Ofcom by the closing date for this
consultation, which is 15 December 2005. All comments will be considered by Ofcom
when it decides whether to implement its proposals.

IAs provide a valuable way of assessing different options for regulation and showing
why the preferred option was chosen. They form part of best practice policy-making
and are commonly used by other regulators. This is reflected in section 7 of the Act,
which means that generally Ofcom has to carry out IAs where its proposals would be
likely to have a significant effect on businesses or the general public, or where there
is a major change in Ofcom’s activities. In accordance with section 7 of the Act, in
producing the IA in this document Ofcom has had regard to such general guidance
as it considers appropriate, including related Cabinet Office guidance.

Options

3.4

Ofcom considers that the options for action, which are not mutually exclusive, are as
follows:

Option 1: no new regulatory intervention

3.5

Option 1 represents the “do nothing” option. Number Portability requirements would
remain as current. This means, amongst other things, that the rules contained within
the current Functional Specification would continue to be referenced by the Number
Portability Condition, and that geographic number portability would only be a
requirement in circumstances where the NTP is at a specific location.

Option 2: address as part of Numbering Policy Review

3.6

12

Option 2 would delay consideration of the issues raised by this document, and
address them either as part of, or subsequent to the conclusion of, the Numbering
Policy Review.
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Option 3: new regulatory intervention — revise number portability requirements as set
out in the Number Portability Condition

3.7

Option 3 would be for Ofcom to amend the number portability requirements by
modifying the definition of “Number Portability” contained within the Number
Portability Condition and the Plan. The modification would remove the distinction
between number portability for geographic and non-geographic numbers. Recital 40
of the Universal Service Directive provides for Member States to apply provisions for
the porting of numbers between networks providing services at a fixed location and
mobile networks.

Option 4: new regulatory intervention —revise status of the Functional Specification

3.8

3.9

3.10

Option 4 would be for Ofcom to modify the Number Portability Condition to remove
the reference to the Functional Specification, thus revising its legal status. The policy
principle that reasonably incurred costs could be recovered by the donor, recipient
and any other relevant affected provider would be retained by the provisions of the
Number Portability Condition.

In addition to specific rules on portability processes, the Functional Specification
contains a number of principles which Ofcom believes should be retained. However,
these principles are already adequately covered in the Plan (which is referred to in
General Condition 17 and therefore has the same status that the Functional
Specification is currently afforded). For instance, the principle in Donor Provider Rule
1 and Common Rule 6, which relates to cases of parallel running of telephone
numbers, requires that the donor provider recognises a number in its original and
superseded form. This principle is already covered in the Plan.

The proposed revision would also require consequential changes to the Plan in terms
of the definitions of number portability codes; which are numbers used by providers
in facilitating number portability. These definitions are currently drafted to apply to
different types of portability according to the number being ported and in accordance
with the Functional Specification. Ofcom proposes that number portability codes are
not required to enable number portability but can be used for that purpose if
appropriate in the circumstances.

Criteria for evaluating policy options

3.1

As set out in Section 2, Ofcom has identified broad policy objectives for number
portability which derive from its statutory duties. These specific policy aims are to
ensure that:

a) number portability is regulated in a manner that promotes
competition where appropriate, in particular inter-platform voice
competition;

b) number portability is regulated in a manner that does not, so
far as is practicable, favour one form of electronic communications
network or service over another;

C) number portability is regulated in a manner that
acknowledges technical and commercial feasibility, and which
permits donor and other affected providers to recover efficiently
incurred costs; and

13
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3.12

3.13

d) number portability is regulated in a manner that promotes
consumer interest, and protects the tariff transparency provided to
consumers by the Plan.

The remainder of this section evaluates each of the alternative options identified in
paragraphs 3.4 to 3.10 against these criteria.

Ofcom acknowledges that regulatory intervention has various implications, including
costs and risks, which must be considered alongside the benefits. When evaluating
the policy options, therefore, further criteria to be considered are the associated
costs, benefits and risks.

Evaluation of options

Promoting inter-platform competition

3.14

3.15

3.16

3.17

Ofcom considers that Option 1 would not promote competition in the provision of
voice services to any greater extent than is promoted currently and this may hinder
inter-platform competition in voice services. The impact of non-intervention would
increase over time as more innovative services are developed, but consumers
continue to face high switching barriers in relation to these services.

Option 2 would defer addressing the issue until it could be considered as part of, or
be informed by the conclusions of, the Numbering Policy Review. However, the
proposals contained within this document are based on principles already set out by
Ofcom in the Strategic Review of Telecommunications (see paragraph 2.9 above)
and are in line with Ofcom’s statutory duties. The Numbering Policy Review is not
expected to result in any significant change to those principles. Therefore, delaying
action until the outcome of the Numbering Policy Review would also delay the
promotion of competition for no discernible benefit.

Option 3 would deliver the benefits to voice service competition at the earliest
opportunity. It would promote a favourable climate for efficient and timely investment
in a broad range of new and innovative services, such as services based on the use
of VolP, and services such as BT Fusion and Vodafone Wireless Office which are
delivered by hybrid fixed-wireless networks.

Option 4 would ensure that the benefits to voice service competition that would be
delivered by Option 3 could be implemented, as the provision of number portability
would not be constrained by the specific nature of the processes set out in the
Functional Specification. The Functional Specification could still inform the portability
of numbers on the PSTN. However, more relevant and efficient processes could be
developed for services delivered by fixed-wireless networks and those that use
Internet Protocol. Additionally, number portability codes would be available but their
use would not be required whenever a number was ported as they may not offer the
most effective means of providing portability.

Technology neutrality

3.18

14

As set out in paragraph 2.16 of this document, the definition of “Number Portability”
makes a distinction between the location of the NTP for geographic and non-
geographic numbers. This distinction requires the NTP to be at “a specific location”
for the porting of geographic numbers. As services and technologies converge, the
distinction between the location of the NTP for geographic and non-geographic
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3.19

3.20

3.21

numbers can be regarded as a distinction between the technologies used to deliver
the call. The resulting effect of the Number Portability definition is that geographic
numbers may only be ported when the technology used delivers calls to an NTP at a
specific location. Therefore, the current definition of “Number Portability” may favour
one form of network and service over another. Going forward option 1 would
therefore not be in line with Ofcom’s section 4 duty in the Act.

Option 2 would review the number portability requirements as part of the Numbering
Policy Review. However, the principle of technology neutral regulation comes directly
from the Framework Directive; is enshrined in the Act; has further been promoted in
the Strategic Review of Telecommunications; and forms one of Ofcom’s guiding
principles. The Numbering Policy Review will examine Ofcom’s numbering policy
within Ofcom’s overall strategic aims and therefore technical neutrality will continue
to be one of numbering’s guiding principles.

Option 3 would help provide platform neutrality by modifying the definition of “Number
Portability” and removing the distinction made between networks and services on the
basis of the location of the NTP.

Option 4 would revise the status of the Functional Specification, ensuring that the
processes for the provision of number portability contained therein were preserved as
considered best by the industry for the delivery of portability over the PSTN and were
evolved as considered best by the industry to provide for number portability over
other means. The existing Functional Specification may continue to provide guidance
in relation to portability between certain types of network, but the relevance of this
guidance would be considered on a case by case basis.

Recovery of reasonably incurred costs

3.22

3.23

Current number portability arrangements are designed so as to ensure that providers
are able to recover reasonably incurred costs. Donor providers are able to recover
their reasonably incurred costs from recipient providers, and recipient providers are
able to recover these costs, plus any additional costs which they reasonably incur,
from subscribers.

The options presented here maintain this position. Options 1 and 2 represent
continuations of the status quo, and therefore maintain the position by default.
Options 3 and 4 may result in changes to the way in which portability is provided, but
do not affect the provisions governing cost recovery. Donor providers will still be able
to recover their reasonably incurred costs from recipient providers, and recipient
providers will still be able to recover their reasonably incurred costs from subscribers.

Furthering the interests of consumers

3.24

3.25

A well-functioning market should provide consumers with increased choice and better
deals. Therefore the best means of promoting consumer interests and choice can
often be through the promotion of competition. Much of the reasoning in assessing
options against the criteria of promotion of inter-platform competition above is also
relevant for the promotion of consumer interests.

Option 1 would make no change to number portability requirements and the

promotion of consumer interests would remain as currently provided. Consumers
wishing to switch to a service provider whose means of offering portability was not

15
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3.26

3.27

3.28

covered by the current portability rights and obligations would face a potential barrier
to switching, even if the use of the number would remain in accordance with the Plan.
This has the potential to generate consumer confusion regarding number portability
rights. Such consumers would be forced to take a new telephone number or, if this
was considered too inconvenient, not switch provider and in not doing so, may miss
out on better services and/or deals.

Option 2 would ensure that the promotion of consumer interests through number
portability policy was considered in the wider context of the Numbering Policy
Review. However, the Numbering Policy Review and this consultation are guided by
the same regulatory principles that have emerged from Ofcom’s statutory duties and
are reflected in the Strategic Review of Telecommunications. The Numbering Policy
Review is not expected to result in any significant change to those principles. It may
result in changes to Ofcom’s policy on number allocation, for example by proposing
revisions to service definitions. However, these would be implemented through
changes to the Plan, and the current proposal to align number portability policy with
the Plan means that any such change would automatically be carried through to
number portability policy.

Option 3 would ensure numbers were allocated and ported in accordance with the
Plan. This would provide consistent and transparent regulation and a clearer
message of consumer rights. Consumers wishing to switch to a new provider who
uses VolP or a fixed-wireless network for call delivery would be able to retain their
existing number when doing so (provided the service was PATS), and would be
spared the inconvenience of changing number. Also, consumers calling the ported
customers would not need to be informed of new contact numbers. Tariff
transparency would be protected by the requirement that ported numbers continue to
be used in accordance with the Plan. Location information provided by geographic
numbers under the Plan would not be compromised to a greater degree than is
currently the case under allocation policy.

Option 4 would ensure that the promotion of consumer interests identified in Option 3
could be delivered by allowing for the evolution of new number portability processes.

Costs, benefits and risks

3.29

Broadly speaking, modifications to number portability policy may result in costs,
benefits and risks for communications providers and consumers (residential and
business).

Costs of the options

3.30

16

Costs to communications providers: Option 1, and Option 2 until completion of the
Numbering Policy Review, would continue to mandate portability in a manner that
would impact on communications providers using, for instance, VolP or fixed-wireless
networks. Such providers would continue to face a potential barrier to attracting
consumers to switch to their services. Options 3 and 4, by providing for new
portability processes, may result in additional costs, such as costs incurred in making
network and system modifications, adapting software and testing functionality (known
as “system set-up costs”) and other additional costs incurred by the donor provider
associated with setting up and carrying each ported call (known as “additional
conveyance costs”). In addition, under option 4, there would be a cost to the industry
in maintaining the Functional Specification and/or process manuals (if the industry
chose to do so) and the resource required to negotiate new processes.
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3.31

3.32

Costs to residential consumers: under Option 1, and Option 2 until completion of the
Number Policy Review, consumers wishing to switch providers and take-up service
with a provider where portability was not mandated (due to the nature of the network
or service) would either experience the cost and inconvenience of a number change
or would not switch provider. Such number change costs include updating address
books and reprinting stationery; informing contacts and updating pre-programmed
equipment such as alarms. There would also be a cost to consumers calling the
changed number in terms of updating details, lost contact and wasted time (if not
informed). Under Option 3, the cost to consumers who value information on the
location of the called party, and the platform used to terminate the call, may be the
further erosion of the ability to determine this information from the dialled number.
However, due to the linkage with the Plan which provides tariff transparency,
consumers would not experience a financial loss through additional cost of telephone
calls. Option 4 does not represent any direct costs for consumers, provided number
portability continues to be offered according to reasonable terms.

Costs to business consumers: costs to business consumers will essentially be the
same as for residential consumers, but with additional costs for number changes
resulting from Options 1 and 2. These costs are likely to include:

telephone usage: changes in auto-dialling, call barring and routing equipment;
messages on answering machines; changes to national enquiry/support centre
numbers and help-line numbers;

security systems: alarm systems which are linked via telephone number,
emergency instructions and documentation;

printing work: stationery and literature, internal directories;
signage: vehicle livery, company signs;
other: computer databases, contacts, personnel records; and

lost business: businesses may lose trade as a result of lost telephone calls.
Although there may be some offsetting gain by other businesses, it is expected that
overall more calls would be lost than transferred.

Benefits of the options

3.33

3.34

Benefits to communications providers: Option 1 would retain the current definition of
number portability which might be to the advantage of some donor communications
providers, as consumers would face a barrier to switching. Communications
providers would also be able to rely on the portability arrangements as they currently
apply and would not need to agree, implement or take on the costs of the new
portability processes. Option 2 may benefit the same set of communications
providers as Option 1 by delaying any changes to number portability requirements.
Option 3 would benefit communications providers using technology other than the
PSTN to deliver calls by ensuring that no discrimination in portability rights and
obligations was made on the grounds of network or service, thus allowing them to
win new customers without the potential barrier to switching of a number change.
Option 4 would also benefit such communications providers by ensuring 