Your response

Question Your response

Question 1: Ofcom’s general ap-
proach to information gathering (Sec-
tion 3 of the draft guidance)

Do you have any comments on
Ofcom’s proposed general approach
to information gathering, as outlined
in Section 3 of the draft guidance?

N/A

Question 2: Information notices (Sec-
tion 4 of the draft guidance)

a) Information notices

Do you have any comments on
Ofcom’s proposed approach to the
process for issuing and responding to
information notices.

b) Requiring a test

Do you have any comments on our
proposed approach to information
notices that require recipients to per-
form a test?

c) Remote viewing

Do you have any comments on our
proposed approach to Remote View-
ing Information Notices? For exam-
ple, to the factors that we may take
into account when considering
whether to issue a Remote Viewing
Information Notice.

d) Coroner Information Notices

Do you have any comments on our
proposed approach to issuing Coro-
ner Information Notices for the pur-
pose of responding to requests for in-
formation by investigating authorities

Confidential? - N

We welcome that Ofcom has produced guidance on how
it will execute its information gathering powers, particu-
larly regarding how they may be used to support coro-
ners. These new powers are an essential feature of the
new regime, encouraging transparency and accountabil-
ity across the tech industry, while also supporting coro-
nial processes to help establish the full circumstances of
a child's death.

d) Coroner Information Notices

Regarding how Ofcom will carry out its functions relating
to 5.101(1) of the Online Safety Act! — Information in con-
nection with an investigation into the death of a child —
as key principles, the aim of the guidance must be to:

1. Support regulated services to understand how they
should comply with such an order;

2. Support coroners to understand how their requests
for information will be dealt with; and

3. inform bereaved families who are going through the
coronial process on Ofcom’s role in obtaining their
child’s data.

Powers granted to the regulator to request data from
tech companies on behalf of a coroner were campaigned
for extensively by the Bereaved Families for Online
Safety? —a group united by the tragic loss of their chil-
dren as a result of harms in the digital world.

The campaign aimed to ensure that the process of ob-
taining data during coronial investigations was made

15.101(1), Online Safety Act 2023

2 See: 5Rights Foundation (2023) Bereaved Parents for Online Safety secure access to data in campaign win



https://www.legislation.gov.uk/ukpga/2023/50/section/101
https://5rightsfoundation.com/bereaved-parents-for-online-safety-secure-access-to-data-in-campaign-win
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in connection with an investigation or | easier and that future requests would be dealt with hu-
inquest into the death of a child? manely. The inquest into the death of Molly Russell,
which concluded that she had “died from an act of self-

e) Naming a senior manager ' ) ] i
harm whilst suffering from depression and the negative

Do you have any comments on the effects of on-line content”,? took nearly five years to
section relating to naming a senior complete. This is in part due to stonewalling from the
manager who is in a position to en- tech companies in question, who obfuscated and de-
sure compliance with an information | |3yed handing over data to the coroner, delaying the in-
notice? quest and preventing her family from understanding

what had happened.*

While we recognise that Ofcom has a statutory consider-
ation to undertake its duties proportionally, Ofcom and
regulated services must make every effort to help facili-
tate the legal process and support coroners in their in-
vestigations. As a mediator, Ofcom must seek to make
this process as swift as possible — particularly for be-
reaved families processing the catastrophic loss of a
child.

As this is guidance rather than an explanation of how
Ofcom may execute these powers, the guidance would
benefit from including a detailed information about how
it will support services — of all sizes — to contribute to the
legal process. Given the seriousness of a Coroner’s Infor-
mation Request, it is essential Ofcom give detail on the
following areas:

Timing: Information must be provided in good time to
the coroner and tech companies must not seek to ob-
struct or delay the legal process. This is crucial, particu-
larly following the several years it took for coroners to
obtain data in Molly Russell’s inquest, and it is also the
expectation of bereaved families that timeframes for re-
quests are clear and specific, and that they are commu-
nicated clearly.’

The timing of data must also reflect the timeframe of an
inquest more broadly. During the Molly Russell inquest,
Meta handed over its first disclosure of information the
night before the pre-inquest hearing and could not “be

3 The Coroner’s Service (2022) Molly Russell — Prevention of future deaths report
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5 Joint roundtable held with the Bereaved Families for Online Safety, 5Rights Foundation, NSPCC and Molly
Rose Foundation



https://www.judiciary.uk/wp-content/uploads/2022/10/Molly-Russell-Prevention-of-future-deaths-report-2022-0315_Published.pdf
https://www.leighday.co.uk/news/blog/2022-blogs/a-family-s-battle-against-the-tech-giants-molly-russell-s-inquest/#:~:text=As%20things%20turned%20out%20we,we%20pushed%20for%20further%20disclosure
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reviewed in a long sitting and certainly not late at
night.”®

Capacity and size: Ofcom must support smaller services
to comply with Coroner’s Information Requests. Again,
whilst we recognise that proportionality is a legal consid-
eration the regulator must have, debate around these
powers reflected that it is crucial all regulated services in
scope adhere to the regime. As noted by then-minister
Lord Parkinson of Whitley Bay, “... small does not mean
safe. All platforms will be required to comply with
Ofcom’s request for information about a deceased
child’s online activity.”” Ofcom must ensure this is fully
realised and ensure the legal process is as streamlined
for coroners requesting data from small companies as is
intended for large ones.

Format: It is essential that tech companies provide coro-
ners information in a format that is accessible and un-
derstandable to support the investigation.

e) Naming a senior manager

Ofcom’s power to name a senior manager is an im-
portant tool for accountability, but for the humane treat-
ment of bereaved families who have also told us that
they want humans to be involved earlier in adjacent
complaints processes.?

Owing to seriousness and sensitive nature of these re-
quests, we recommend that Ofcom should, as a default
position, require the naming of a senior manager in rela-
tion to Coroner’s Information Requests. As these re-
quests are made in the context of a child’s death, we do
not think this would be disproportionate.

Question 3: Skilled persons’ reports N/A
(Section 5 of the draft guidance)

Do you have any comments on our
approach to skilled persons’ reports?
This might include when we might
decide to require a skilled person’s
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https://hansard.parliament.uk/lords/2023-06-22/debates/B6855858-F8BF-4296-8D76-14A527A3B3AF/OnlineSafetyBill#contribution-F5E45BBE-CD68-45BE-9A8F-D48EB1FD3D74

Question Your response

report, and the typical process that
we propose to follow.

Question 4: Interviews (Section 6 of N/A
the draft guidance)

Do you have any comments on the
section of guidance dealing with the
power to require an individual to at-
tend an interview?

Question 5: Entry with or without a N/A
warrant (Section 7 of the draft guid-
ance)

Do you have any comments on our
proposed approach to entry either
with or without a warrant? This
might include the typical process and
our interpretation of the requirement
to have regard to the Home Office’s
code of practice on powers of entry.

Question 6: Audit (Section 7 of the N/A
draft guidance)

Do you have any comments on our
proposed approach to the power for
Ofcom to carry out an audit to assess
compliance?

Question 7: Consequences of failure N/A
to comply with an information power
(Section 8 of the draft guidance)

Do you have any comments on the
potential consequences of a failure to
comply with any of the information
gathering powers covered in the draft
guidance? This might be either on
breaches that may be subject to en-
forcement action by Ofcom, or those
that may constitute criminal of-
fences.
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Question 8: Additional comments N/A

Do you have any other comments on
the draft guidance?

Please provide any information or ev-
idence in support of your views.

Please complete this form in full and return to OSinfoguidance@ofcom.org.uk
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